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DIGEST: \

1, One month delay in employee's
promotion occurred when
recommendation sent through
U. S, malil failed to reach offi-
cial authorized to approve

- promotionsa, Lmployee is not
entitled to retroactive promo-
tion with backpay since where
the official authorized to
approve promotions has not
acted there is no administra-
tive error to correct,

B-183569, B-183£85, July 2,
1975; B-180048, April 11, 1974,

2. Employee with training agree~
ment did not receive promotion
immediately after completion
of specified period of satis-
factory service because recom-
mendation wag lost in mall,

She is not entitled to retro-
active promotion and backpay.
There is no evidence of violation
~ of statutory or regulatory right,
‘nor violation of any binding
contractual obligation in train-
ing agreement which reguired
nondiscretionary agency promo-
tion action upon employee's
completion of required service,

3. . Even if delay in promotion results

from misclassification, reclas-

sification of position with con- : '

, ¢omitant pay increase may not ’
- .be made retroactively, Neither
. Back Pay Act nor Classification
-/ Act creates substantive rights to
, backpay based on wrongful clas-
4, ’sification actions. United States v, 5
-/ . Testan, 424 U,S, 352 (19760, .
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Thia matter concerns the claim of Rachel Fothachild forwarded
to us by the American Federatien of Government ‘mployces (AFGE),
Mg, fiothschild, a Claims Depresentative Trailnee of the Social .
Security Administration of the Lepartment of Health, bducation, and
Welfare (H. W), believes she !s entitled to & retrcactive pronm:otion
and backpay due t0 a month's delay of her promotion from G3-7 to
(S-§ under the circumstances stated below,

Cn Mgy 8, 1875, the District Manager of the Madison, Wisconsin
Cffice of the Social Security Adminiastration con:pleted &8 Form SF 52
recommending Als, [othschild for promotion and sent it to the Area
Director, The form listed June 8, 1575, as the "propeosed effective
date’ for the promotion, which was described in item F as: ""Per
Civil Service Commission training agreement, Lmployee fully per-
forming at the next higher level," The Director approved it end
forwarded {t by United States mall to ihe flegional Persornel Cfficer,
who had autherity to approve the promotion, The form was lost in
the mall and a second SF 52 was prepared and forwarded to the
Heglonal Personnel (fficer.

Since SF 52 of May 8, 1975, ncver reached the Regicnal Person~
nel Cificer, Mg, lothschild did rot receive her prom:otion until July 7,
1875, Subscquently she filed a formal grievance with 1115 request-
Ing that the pron:ction be n:ade effective ag of June 8, 1975, the orig-
inal preposed effective date. HEW denied the request for retrcactive
promotion with bachkpay, citing cur decision B-15366¢, B-183¢85,
July 2, 1073, in which we reaffirrmmed the general rule that promo-
tiona may not be made retroactively effective,

Cur decision B-183¢69, B-183855, supra, involved the promo-~
tions of approximately 300 HEVW empleyees which were delayed from
2 weeks to several months due to a breakdown in processing actions,
In answer to the agency's request for general authorization to offect
retroactive promcotions to remedy the delay, we stateds

"The effective date of a chenge in salary
resulting fron: admlinisirative acticn {3 the date
&ction {s taken by the administrative officer -
vested with the necessary authority or a sub-
7 gequent date specifieally fizxed by him,
21 Comp. Gen, $5 (1841)., FEetrocactive
promotions as such are not sancticned by this
Cffice, 33 Comp. Gen, 140 (1953); 39 id, 583
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(1960). Where, due to a clerical or admninistra-
tive error, a personnel acticn was not effected
as originally {utended, the error may be cor-
rected retroactively to eomrply with the original
intent withont violating the rule prohibiting
retroactive promotions, In such eages it i8
necessary that the offictal having delegated
authority to approve the prersotions has dene
so. lf, subsequent to such approval, formal
action to effect the promction is not taken on

a timely basis as intended by the approving
officer, consideration mray be given to
authorizing a retroactive effactive date,
B-180046, April 11, 1674,

- "Addit{onally, we have construed admin-
i1strative error to consist of the failure of an
agency to carry cut written administrative
policy cof a nendiscretionary nature or to
coarrply with adr:inistrative regulations having
mandatory effect, Simlilarly, retrcactive
adjustments have been permitied where
administrative error hasg deprived an emsployee
of a right granted by statute cr regulation,

See 50 Comp. Cen, 850 (1871), 54 Comp, Gen.
2638 (1674), ® & =" -

We concluded that the facts of that case did not establish an
administrative error as defined above and that the genersl rule
that promotions mey not be made retroaciively was applicable, .

In the instant case the AFGI, on bchslf of Ma, Rothschild,
has presented various reasons which it bolieves entltled her to
a retreoactive promotion and backpay.

The AFGE first contends that the rule of B~183768%, B~183085,
supra, requiring that the cfficial having the delegated authority
to anprove the prom.otions muust have done 8o before the pron:o-
tion hecomes effcetive i8 “manifestly unfair in the present case, "
In support of its contention the AFGL alleges that the itegional
Peracnnel Cificer, the official having the delegated suthority to
approve the pros:ctions, performed & "ministerial act" requiring
1ittle or no discretion. The fact remains, however, that this
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offlcial retains the power to approve or disapprove recom:«
mendaticns for promctions such as that ¢f Ma, Rothschild and
that his approval 1s necessary to effcet promotiona such a8
that of Ms. iiothschild, Hence we find no basis for distin-
guishing our heolding in B-183%€3, B-183935% from: the instant
case, Also, gsee B~130046, April 11, 1974, which holds

~ that a prowr.otion may not be made retreactively where the

official having authoriiy to approve prormoticns did not
recelve the recommendation hecause it was lost in the wail.

The AFGFE alao argues that the holding in 55 Comp,
Gen, 42 (1975} I3 "very relevent.” Ia that case prom.ctions
ware erroneously delayed beyord the dates specified ina
collectlve bargaining agreement, We held that since such &
provision in a collective bargaining agreement relating to
effective dates of pror-cticns becones a nendiscretionary
sgency recuirement, we would not cbject to rotreactive
promotions based on an admin!sirative determinaticn that
employees would have been prometed as of the revised
eftective dates but for the administrative failure to process
promotions in a timely manner in accordance with the agree~
ment., Altheugh AFGY asserts that dig, [othschild was
deprived of a right granted by statute or regulation in that
management did not live up to its training sgreement with
her, neither the training agreement nor any evidence show-
ing any binding, nondlscretiopary rights incident to the
agreement has been submilted to cur Cffice. Tha AFPGL
cites Federal Perzonnel HManual (FPM) ch, 271, § 7-8
(1960 ¢d. July 1968) which states in pertinent part, "A
training agreement ey be the basis for ?rcmctions as
provided in subchapter 8 «f Chepter 300, (imphasis
added. ) In the absence of any evidence to the contrary,

_we must conclude that Ms, ilothachild'a training agrecment

conferred no right grented by statute or regulations, nor
any binding contractual obligation, which cculd, as in the
casea of certain autorratic step~increases or collective
bargaining agreements, be the basisof a ncndiscretionary
agency requirement within the contenplation of 55 Comp.
Gen, 42, supra. ) ,
Finally, the AFGY contends that Mg, Rothachlld's

promction rmuat be adjusted retroactively to reflect the
proper clasaification of her position.. AFGI states that
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5U.S.C. § 5107 (1870) a8 immplemented by FPM ch, 511,
€ 3-7¢c (1869 ed, July 186¢2), which requires that positions
be correctly classified on the basis of their current duties
and responsibilitics, corstitutes a statutory mandate
entitling Mg, tiothschild to & retreactive pron:otion and
backpay under the Back Pay Act of 1666, 5 U, S5, C, § 5556
(3970), iven tf Mg, lothsachild's position was misclas-

sified between June 8, 1875, and July 7, 1675, that fact would

not enlarge her entitlement, In this connection we have con-
eistently held that in cases of this nature the reclasstfica-
tion of a position with a concomitant pay increage rcay not be
made reiroactively, B-186087, June 1, 1876, Furthermore,
the United States Supreme Court held in Urited States v,
Testan, 424 U, S. 392 (1976), that neither the lack ray Act
nor the Classification Act, 5 U.3,C, §§ 5101-5115 (1870),
crestes a substantive right to backpay based on a wrengful
classification action,

For the reaconsg steted above, we conclude that there ia.
no authority to grant Ma, Rothachild a retroactive promotion
end backpay. ' :
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